REPORT ON THE FOX SCHOLARSHIP

“They are the heirs of splendid traditions, which tend to elevate the minds and to
stimulate the ambitions of their members. Like the Universities they kindle within their
walls that kind of esprit de corps, of which patriotism and public spirit are larger
expansions. The Inns of Court are alive to the responsibilities which are cast upon

’

them as the keepers of the keys, and the guardians of the honour, of the English Bar.’

INTRODUCTION

It’s difficult to know where to begin when describing my year as a Fox Scholar in London. Between
working on some of the most cutting-edge cases in renowned chambers and rubbing shoulders
with the sharpest and most eminent legal figures in the historic Inns of Court, every day provided
opportunities more novel and engaging than I could have imagined. While I could never capture
entirely how extraordinary a year the Fox Scholarship provided, it is my hope that the following

offers but a small sense of the transformative experience in London that it encompassed.

BARRISTERS’ CHAMBERS

For my first placement, I sat with John Robb at Essex Court Chambers. John has developed a truly
interesting and diverse practice, and aside from working with him on complex commercial and
international finance cases, I was introduced to fields I had never imagined working in before,

such as agricultural practice and admiralty and shipping law.
Some highlights of the cases we worked on included:

e A fraud case involving the acquisition of a company known for developing Pegasus: a spyware
technology infamously involved in global events;

e A human rights-centered claim on behalf of curlew conservationists against a Welsh
Government ban on fox snares;

e A case to determine whether the existence of an incompetent pilot in a South African harbour
with a reputation for causing shipwrecks rendered the whole port unsafe as a shipping
destination,;

e An English application to wind up an insolvent company in Liberia; and



e An ex parte application for a worldwide freezing order of €85 million in support of unlawful

conspiracy proceedings brought in Scotland.

Towards the end of the year, I sat at 4 Pump Court Chambers with Luke Wygas, himself a trustee
of the Scholarship. Luke runs a dedicated construction law practice and, while I entered his
chambers knowing next to nothing about construction, I left with a serious appreciation of the scale
and magnitude of such a practice. From railway networks and shopping complexes to luxury hotels
and mansions, and even one of the Inns of Court, I got to see a slice of what goes into each of these

development projects — and who to blame when things to wrong.

I was also able to attend a hearing in Manchester, where Luke sought to strike out significant
portions of a plaintiff’s expert witness evidence. That case was set to go to a two-week trial, also
in Manchester, had Luke not been so effective in striking the evidence that the plaintiffs felt

compelled to settle.

Despite the focus of the Fox Scholarship on civil and commercial litigation, I had a few
opportunities to become familiarized with the country’s criminal justice system as well. In the
spring I got to accompany a barrister from Lamb Building on a two-week assault trial, as well as
marshal with a judge of the Old Bailey — the venerable Central Criminal Court in the City of

London.

During these placements I noted a number of contrasts with the Canadian criminal justice system.
For one, jury trials were much more common, and in use for almost all manner of trials that in
Canada would normally be heard judge alone. Second was the lack of protections afforded to an
accused person. The right to silence is such a fundamental right in Canada, as commonly
exemplified by the adage “don’t speak to police”, that I was astonished to find that accused persons
in the UK do not receive the same benefit: for instance, an adverse inference can be drawn in

circumstances from a person’s failure to provide a statement to police upon arrest.

I also had the occasion to work with JUSTICE — a not-for-profit organization working for social
justice and law reform. This was something new for the Fox Scholarship and I was proud to be the
first scholar to take part. With JUSTICE I was involved in fascinating projects including a report on

improving administrative decision-making in the prison system, a preliminary investigation into



unethical practices at mental health wards in Scotland, and a commission to overhaul the UK’s

criminal fraud regime.

SUPREME COURT OF THE UNITED KINGDOM

In three instances [ was able to witness advocacy at the Supreme Court of the United Kingdom.

First, I had the opportunity to join a team of barristers at Essex Court Chambers in a hearing before
the Court. At the centre of the dispute were 2,364 bars of silver recently salvaged from the floor
of the Indian Ocean. In 1942, the silver was being carried from India to South Africa to be minted
for coin when the ship it was on was torpedoed and sunk. The salvager brought the silver to the
UK and brought a claim for a share of the value in accordance with the law of salvage. The Essex
Court team brought a successful appeal on behalf of South Africa that its interest in the silver was

subject to state immunity, such that the UK had no jurisdiction to decide the salvage claim.

On two further occasions, I appeared at the UKSC at the gracious invitation of Lord Justice Leggett
— also a trustee of the Scholarship. I had the unparalleled opportunity to pierce the veil of the Court,
to observe advocacy from behind the bench and to discuss cases with His Lordship and the other

judges.

The second case I witnessed was a contractual dispute over cargo of (as it happens) Canadian peas
and lentils shipped from Vancouver to India. When the buyers defaulted all their purchase and the
Government of India subsequently introduced a tariff of up to 50% on those commodities, the issue
arose as to the appropriate amount of damages to which the buyer should be liable — whether that
was the price of an equivalent cargo shipped from Vancouver, or the price of the cargo “as is, where

1s” in India. The Court determined it was the latter.

The third case was a classic tort law duty of care case, but a tragic one at that. A car skidded on
black ice and rolled into a ditch on the side of the A413 road. The driver got out and phoned police,
who arrived 20 minutes later. The police put up a POLICE SLOW sign, clear the debris of the vehicle,
and assisted the driver into an ambulance. When they were done, the police removed the caution
sign and left the scene. An hour later, two cars collided into each other on the black ice, killing
both drivers. The question was whether the police had, in responding to the call, assumed a duty

of care to warn subsequent drivers of the existence of the black ice. The Court determined they



held no such duty. This case ultimately turned on a peculiar matter of fact that only emerged during
the course of the hearing: that there was no evidence that the police had been made aware that
there was black ice on the road — and as such they could not be deemed responsible simply because

they had responded to an emergency call.

MIDDLE TEMPLE

The other unique aspect of my year as a Fox Scholar was the invitation to participate in advocacy
training and other activities offered by the Middle Temple. In January I was invited to take part in
a two-week advocacy course facilitated by the Inn, normally reserved for those preparing for Bar
training. Then again in May I attended a weekend advocacy session hosted at Cumberland Lodge
on the grounds of Windsor Palace. Aside from the advocacy training, there were a myriad of
opportunities to take part in social activities that are available to members of the Middle Temple.
Highlights included the Grand Day — a black tie dinner honouring the inauguration of the Master
Treasurer of the Inn — and the Shakespeare Cup — an annual theatrical face-off between Middle

and Inner Temple.

Perhaps my favourite aspect of my year as a member of the Inn was simply heading to the Great
Hall for weekday lunches. To sit amongst barristers and benchers, dining and discussing their
cases, as they have since the reign of Elizabeth I. It was an extraordinary privilege just to be a part

of that tradition.

GOODENOUGH COLLEGE

A report on the Fox Scholarship would be incomplete without mentioning the residential
opportunity to stay at Goodenough College, occupying an enviable location in the heart of

Bloomsbury.

Goodenough College is a residence for post-graduate students studying at any of the universities
in London. While students normally must apply and be accepted to reside there, the College has a
generous agreement with the Fox Scholarship and secures two spots for the scholars to stay there

for the year.

I can’t imagine how different my time in London would have been if not for Goodenough. First,

the College offered an instant social circle from the moment I arrived in the city. The diversity of



the student body is unmatched, with students from around the world studying in all faculties. I was
surrounded not just by other lawyers, but by neuroscientists and artists, anthropologists and opera
singers. The College does an excellent job of encouraging its student body to socialize and learn
from one another, with frequent events, dinners, documentary screenings and holiday parties. A
highlight of these were the frequent “Port Talks” — student-organized events where distinguished
leaders in their fields from London and around the globe were invited to give lectures. This meant
that almost every night one could join with ambassadors, judges, academics and scientists, and

learn something completely new.

Goodenough College also opened so much more of London. From the College’s private box at the
Royal Albert Hall — which I attended just about every month I was there — to private access to St.
Paul’s Cathedral and an outing at the Royal Ascot Racecourse. I also had the unique opportunity
of marching in the Lord Mayor’s Show — a procession that has welcomed the new Lord Mayor of
the City of London each year since the 13" century. Through the College I was also generously
invited to attend a special legal Colloquium in Rome, hosted by Lord Neuberger, former President
of the Supreme Court of the United Kingdom, and Sir Roy Goode KC, at the official residence of
the British ambassador to Italy.

ACKNOWLEDGMENTS

It is impossible to properly credit all those who made my year as a Fox Scholar the incredible
experience that it was. I am entirely thankful to the Canadian trustees for bestowing me with such
an honour and to the UK trustees for facilitating my sojourn. My deepest appreciation goes to
Carolyn McCombe for all her incredible work making the entire year run so smoothly even when
I know it wasn’t easy, to John and to Luke for their magnanimity and mentorship, Christa &
Bernard Richmond for their hospitality at Middle Temple and at Lamb Building, Lord Justice
Leggatt and Judge Katz for the gracious invitations to their Courts, Andrew McDougall for his

generous welcome in Paris, the team at JUSTICE, my fellow Fox Jasmine, and to Liudmyla.
All are the heirs of a truly splendid tradition of which I am eternally grateful to have been a part.

MATTHEW KAY
FOX SCHOLAR
2023 -2024



